THE MEDICO-LEGAL SOCIETY OF NEW 

YORK. 

Meeting of Sept. 24, 1884. 

Clark Bell, Esq., President, in the chair. 

A paper was read by the President, entitled “ Madness 
and Crime,” of which the following is an abstract. 

The legal tests of responsibility of the insane, as applied 
under the English law, and in the American States, have 
given rise to grave discussion, which must interest and 
arouse every thoughtful legislator, in the inquiry now forced 
upon the public mind, which is intensified by the cases of 
Gouldstone and Cole in Great Britain, and of Guiteau and 
similar cases here. 

The medical profession maybe said to substantially agree 
as a body, that in homicides by the insane a knowledge of 
the character of the act committed, and of its being in viola¬ 
tion of law, is not a safe and reliable test of the responsi¬ 
bility of the perpetrator. Indeed, medical men substantially 
concur that the insane, who are confessedly irresponsible 
for their acts, are, as a rule, able not only to discriminate 
between right and wrong, but to comprehend and know 
that their act is in violation of law, and frequently under¬ 
stand its full nature and character and the legal conse¬ 
quences. 

The most careful, conscientious, humane, and discreet 
alienists now tell us that the insane do know that the act is 
wrong, often fully understand its nature and consequences, 
and, as a rule, can discriminate between right and’wrong in 
acts which they commit under the force of insane delusions, 
which they are not able to resist, and which affect and often¬ 
times control their action, and they insist that these truths 
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must be considered in determining criminal responsibility in 
all these cases. 

The thoughtful men of the bar must acknowledge this to 
be a fact. They must concede that the rule of law, as inter¬ 
preted by the English and American courts in many cases, 
is misleading and faulty, and that the whole subject de¬ 
mands the careful revision of the law-makers, and that at an 
early day. 

The case of Gouldstone illustrates fully the state of the 
present law in Great Britain, and the need of a speedy 
change in legal procedure in such cases there. 

That Gouldstone was insane cannot be doubted, and that 
fact has been found since the conviction, upon a formal in¬ 
quiry directed to be made by Sir William Harcourt, the 
English Home Secretary, by Dr. Orange and Dr. Clarke, 
eminent alienists, who reported him to be insane, upon which 
report he was reprieved by the government. 

James Cole was indicted for the murder of his own child, 
aged three years and eight months, in August, 1883. The 
trial was held in the Central Criminal Gourt of London, 
October 18, 1883, before Mr. Justice Denman. He was 
convicted. 

* 

The Home Secretary, Sir William Harcourt, ordered a 
medical examination also in the case of Cole, and Dr. Orange 
and Dr. Glover, who conducted it, pronounced him unques¬ 
tionably insane, and he was reprieved. 

Dr. H. Hack Tuke made a forcible criticism of both these 
cases of Gouldstone and Cole, in the January number of 1884 
of the Journal of Mental Science. 

The charge of the judge in the case of Guiteau fairly 
stated the law, not quite as stong and broad as the English 
judges in the cases of Gouldstone and Cole, but substan¬ 
tially within the recognized rule, as it is now laid down in 
most of the American States. 

No one can pretend for one moment to deny that Guiteau 
fully understood the nature and quality of his act; nor that 
he was able to discriminate between right and wrong in 
regard thereto, and that he fully understood that it was a 
crime at law, and well knew the penalty which the law 
imposed. 
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If the legal test established by the English judges in 1843, 
or as laid down by Judges Day and Denman in the cases of 
Gouldstone and Cole, were to apply, the jury in Guiteau’s 
case must, of course, convict. 

In no case of insanity of the character of melancholia or 
with suicidal tendencies, where the disease is not readily 
detected, nor in any case of obscure character, is it possible 
ever to claim that the insane prisoner does not both know 
and fully understand that the act is wrong as human stand¬ 
ards are measured, and it must generally be conceded that 
he also well undarstands the nature and quality of the act 
and its penalty under the law. 

How far is this a reliable test of responsibility? Have 
we not come now to the point where the legal gentlemen 
can unite with medical men, and call a halt upon the justice 
or propriety of this remaining longer the law of such cases ? 

Mr. Bell quotes Sir James Fitz-James Stephens from his 
recent work on criminal law as follows : 

Sir James comments upon the answers of the judges in the 
McNaughton case, and holds that their authority is ques¬ 
tionable, though he has followed them as a judge, and con¬ 
cedes “ that wheti they are carefully considered they leave un¬ 
touched the most difficult questions connected with the subject, 
and lay down propositions liable to be misunderstood”; but he 
claims that they should be construed “ in a way that would 
satisfactorily dispose of all cases whatever.” 

He reduces the doubtful points to the single question: 
“Is madness to be regarded solely as a case of innocent igno¬ 
rance or mistake , or is it also to be regarded as a disease, which 
may affect the emotions and the will in such a wanner that the 
sufferer ought not to be punished for the acts which it causes 
him to do ? ” 

Again, Sir James claims that, yielding the point that the 
answers of the judges must be accepted, though of doubtful 
authority, “ the law allows that a man who by reason of men¬ 
tal disease is prevented from controlling his own conduct, is not 
responsible for what he does.” 

In commenting on the answers of the judges in the 
McNaughton case, Sir James says: 

I am of the opinion that even if the answers given by the 
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judges in McNaughton’s case are regarded as a binding declara¬ 
tion of the law of England, that law as it stands is that a man who, 
by reason of mental disease, is prevented from controlling his own 
conduct is not responsible for what he does. 

I also think that the existence of any insane delusion, impulse, 
or other state which is commonly produced by madness, is a fact 
relevant to the question whether or not he can control his con¬ 
duct, and as such may be proved, and ought to be left to the jury 
(p. 169). 

He continues: 

The proposition, then, which I have to maintain and explain is 
that, if it is not, it ought to be the law of England that no act is a 
crime if the person who does it is, at the time when it is done, 
prevented, either by defective mental power or by any disease 
affecting his .mind, from controlling his own conduct, unless the 
absence of the power to control has been produced by his own 
default. * * * 

No doubt there are cases in which madness interferes with the 
power of self-control, and so leaves the sufferer at the mercy of 
any temptation to which he may be exposed ; and if this can be 
shown to be the case, I think the sufferer ought to be excused 
(pp. 168-170). 

He also quotes Dr. John C. Bucknill, who, in his admira¬ 
ble review of Sir James' book, criticizes Sir James’ defini¬ 
tion of insanity ( Medico-Legal Journal , vol. 2, p. 190), and 
says: And I am also inclined to agree with Dr. Bucknill 
that, notwithstanding the written views of both Sir James 
and Chief-Justice Cockburn, the law of England to-day as 
administered is as laid down by the judges in the Me- 
Naughton case, although quite agreeing with Sir James 
that its strict enforcement would lead to monstrous conse¬ 
quences in many instances. 

He then quotes the provisions of the New York Penal 
Code. 

Mr. Bell concluded as follows : 

The time has come when legislators must face this 
question upon its merits. The able and masterly manner 
in which Sir James discusses the question, the decisions in 
many of the American States recognizing a different test 
for responsibility, call for a settled law both in England and 
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America, which would be in accord with the principles of 
justice and commensurate with the civilization of our age. 

I think legislators, as well as judges who administer the 
law in both countries, must feel that the time has come to 
carefully consider this question, and to state the law of re¬ 
sponsibility in this class of cases so clearly, as to remove 
the very just criticisms everywhere made upon the dicta of 
some of the judges. 

There is no doubt whatever that the uncertainty of ver¬ 
dicts is largely due to the popular conviction of the injustice 
of the law as it now exists, and as it is frequently construed 
by the courts. 

I am not unconscious of the fact that some judges have 
decided against what may be called the views of the Eng¬ 
lish judges in the McNaughton case, as notably Judge Ladd, 
of New Hampshire, in the case of Jones (State vs. Jones, 
N. H., 388); Beardsly in People vs. Freeman (H. Denio, 
27); and Judge Brewster of the Phila. Common Pleas in 
1868, who held that the true test lies in the word “ power.” 

“ Has the defendant in a criminal case the power to dis¬ 
tinguish right from wrong, and the power to adhere to the 
right and avoid the wrong? ” (Wharton and Stille, § 159.) 

Shaw, J. C., in Commonwealth vs. Rogers (Bennett and 
Heard, leading criminal cases, 2d ed., pp. 96, 97). 

Robertson, J., in the Kentucky Court of Appeals (Whar¬ 
ton and Stille, § 175). There is a judicial tendency in many 
of our States to hold an accused irresponsible who acts 
under an uncontrollable impulse based upon an insane 
delusion, even though he fully understands the nature and 
consequences of his act, and can discriminate between right 
and wrong, but the rule in this country, and surely in Eng¬ 
land, is greatly affected and controlled by the action of the 
English judges in 1843. 

It is a legislative and not a judicial question, and must 
receive public attention commensurate with its great im¬ 
portance in the administration of criminal jurisprudence. 

DISCUSSION. 

Dr. Carnochan : from the part of the paper I have 
heard read, a great deal will depend upon the definition of 
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the word “ insanity.” That seems to be the trouble with 
all the decisions. There is scarcely a decision given, where 
a man is tried and the plea of insanity is interposed, but 
there is a difference of opinion in regard to the meaning of 
“ insanity.” The question is not answered, because of the 
misunderstanding; the meaning of the word is loosely un¬ 
derstood, and the authorities that Mr. Bell has quoted, all 
of them seem to be running away from the judges and 
medical definition and referring it to the lawyers. 

Hon. Geo. H. Yeaman : I thoroughly agree with Dr. 
Carnochan that the great stumbling-block has been in fix¬ 
ing any clear definition as to what insanity is. The differ¬ 
ence between harmonious action and abnormal action is 
such that it is impossible to say, on the one hand, when you 
have reached legal darkness, and, on the other, when you 
have reached legal light. 

I confess that I stand here to-night astonished to hear the 
exposition of the law of England, as set forth by Mr. Bell. 
That part of it relating to the power of knowing the moral 
quality of the act I am quite familiar with ; but that there 
should now be an actual struggle to introduce the other ele¬ 
ment, that a man shall not be blamed if, at the time of the act, 
he was under an uncontrollable impulse, astonishes me beyond 
measure. I take my seat, recognizing the insurmountable 
difficulty that occurs all through this discussion. I have 
also recognized that the stumbling-block is the want of a 
satisfactory definition of what is insanity, upon which the 
courts may say, on this side, he is responsible, and on that, 
he is irresponsible. 

Mr. Austin Abbott : Concerning the question of 
uncontrollable impulse—it is not enough to show us that a 
majority of medical experts recognize its existence in minds 
capable of knowing the act to be wrong. Before it can 
safely be adopted as a rule of law, it must be ascertained 
and recognized with such general concurrence that it can 
be practically established in a judicial tribunal. An advance 
in medical knowledge on the subject far beyond what has 
yet been reached is necessary, in order to enable the courts 
to try the question whether it existed in a given person at 
a given time in the past. 
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The psychologist’s analysis of the subject has not yet 
gone so far as to enable him to describe this condition in 
terms which are sufficiently exact to be usable in legal dis¬ 
cussion, investigation, and adjudication. 

There are underlying reasons which, perhaps, may post¬ 
pone the realization of this proposal beyond the time when 
the nature of this uncontrollable impulse becomes under¬ 
stood. It is the general impression, now, that a person 
should not be punished except for that which he knew was 
wrong. But the legal test of liability is not whether he 
knew, but whether he had the capacity; and, if he had the 
capacity to know, the want of knowledge is not relevant. 

But there is probably a deeper reason why the law has so 
long and so persistently treated men as amenable to punish¬ 
ment if they had the capacity to know the right and the 
wrong of the thing, irrespective of whether they actually 
did know it, and irrespective of the excuse of uncontrollable 
impulse,—a reason to be found in the history of the course of 
development of the sense of justice among men. 

The order of developmeht is punishment first and knowl¬ 
edge and self-restraint afterward. The law, therefore, does 
not postpone the punishment until after those qualities are 
possessed, but establishes it as a means of awakening those 
qualities. 

I do not think that medical men appreciate, generally, 
the power which the existence of the law and its penal 
sanctions exercises on the lawless in aiding the control of 
what would otherwise be uncontrollable impulse. 

But, it is objected, here are these men, whom it would be 
wicked to put to death. Does not, however, the present 
system provide or allow provision for them in a manner 
which is quite proper, so long as the question remains a 
medical question, and not one, in its nature, capable of 
being satisfactorily solved by the usual legal methods ? 
Was not exactly the right course pursued in England in the 
trial of these men ; in their conviction ; in the interposition 
of medical men, who could advise in the particular cases ; 
and in the reprieve and commitment to asylums? 

The question is one of great interest and importance, and 
one which demands the elucidation of medical science, but 
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from the best reflection that I have been able to give to the 
theoretic aspect and to the practical workings of the subject 
I am confirmed in the opinion that there is much more to 
be done—if it be possible to be done—in the elucidation of 
the medical aspects of the question, before we shall have 
the means of the safe and satisfactory investigation of un¬ 
controllable impulse as a provable fact in criminal juris¬ 
prudence. 

R. H. Lyon, Esq.: I am inclined to think that the rule, 
as laid down in the McNaughton case and as incorporated 
in our Code, is amply sufficient for all practical purposes, 
and is as well adapted, as any rule of law can well be, to 
meet the requirements of such legislation, or that protection 
to society, to secure which such rules are made. The flexi¬ 
bility of the rule lies in the facility of its application to the 
cases coming up for trial, and why not, as suggested by Sir 
James Stephens in his learned comments upon this subject, 
let it always be the question of fact submitted to the jury 
for their determination, whether the accused, though lost to 
self-control, knew the nature of the quality of the act he 
was doing, and whether he knew it was wrong? If the fact 
be found that he knew the nature and quality of the act 
committed, and knew it was wrong and still did it, why 
should the plea be allowed as a sufficient defence that he 
did it because he could not help it ? With the knowledge 
in question, is he not bound to help it-—if in no other way 
than—by placing himself, conscious as he must be, under 
the conditions assumed of this lack of self-control against 
criminal conduct, under such outward restraints that it will 
be impossible for him to give way to his impulses or com¬ 
mit the crime ? Evil acts under sudden uncontrollable 
impulses are conceded to be the result of passion, and hence 
criminal; fyut where not so sudden, should this not be held 
by law to be the duty of such a person possessing the 
knowledge in question ? He is not so insane but that he is 
at large in society and enjoying all the freedom of the 
ordinary citizen and the protection that society gives to 
such. What hardship or real injustice, then, can it be to 
him, under such circumstances, that he should be required 
as a reciprocal duty he owes to society for what he is thus 
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permitted to enjoy, to protect himself against himself, for 
the better security of those about him, as he would be 
enabled to do generally, if not, indeed, always, possessing 
the knowledge he is assumed to possess? Is it practicable, 
in view of the danger that threatens by opening wide the 
door to such a defence as this lack of power, simply to 
adopt any other rule that will better serve as a proper safe¬ 
guard to society against crime ? It seems to me not. How 
easy it is to interpose such a defence as this want of power 
to desist from doing an act, the nature of which is fully 
understood, and known at the time to be wrong, by the 
perpetrator. Who shall draw the line between an insane 
and a criminal impulse ? How shall it be determined, as a 
matter of legal evidence, that an emotion is an insane one 
or a sane one? Are the emotions and the forces of the will 
of one knowing the moral quality of his actions to be thus 
handled and shown up to a jury? By attempting this, and 
that too in view of the present uncertainties, latent difficul¬ 
ties, and lack of precise knowledge concerning these relations, 
we are entering upon that which is too refined for the 
purposes of being made a practical and safe legal test of 
criminal responsibility. 

Why may not this morbid or irresistible impulse affecting 
the will be left, with all the other evidences, for the jury to 
determine—under the rules already mentioned—-whether, 
as a matter of fact, the accused knew the nature or the 
quality of the act he was doing, and that he was doing 
wrong ? 

How can one be said to know the nature of the act he is 
doing when he has lost his self-control? Why, is it not 
enough to say as Sir James Stephens says? “Knowledge 
and power are the constituent elements of all voluntary 
action, and if either is seriously impaired, the other is dis¬ 
abled. It is as true that a man who cannot control himself 
does not know the nature of his acts, as that a man who 
does not know the nature of his acts is incapable of self- 
control.” 

Dr. J. M. CARNOCHAN : It seems to me that Mr. Abbott 
had stated a great deal that is true and correct; but, in re¬ 
gard to the medical aspect of insanity, which he seems to 
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think so far at error and in the dark, the mere fact that the 
difficulties in which the subject is involved should stimulate 
our action. 

We should go further and admit the facts of the record. 
What the medical profession is trying to do is to correct the 
vagaries of the judiciary, and the men who have been rea¬ 
soning on the question of insanity since the days of Con¬ 
fucius. We all know very well that healthy philosophy or 
mental philosophy is just as far in the dark as it was fifty 
years ago, in regard to the tangible authorities upon which 
it shall rest. In regard to impulse, in regard to memory, 
and in regard to all elements of mental action, the medical 
men are trying to bring about certain principles which will 
regulate the lawyers as well as the judges, so that when 
they give a definition; on which the lawyer makes his appeal 
and the judge bases his charge, we shall get a more rational 
judicial opinion and a verdict more in accordance with 
justice and humanity, so that justice, instead of being an 
intangible quality, will become a quality which the general 
opinion of humanity will accede to. That’s what the medi¬ 
cal profession desires. Mr. Abbott will, no doubt, agree 
that a great many opinions in law and metaphysics are still 
correct, and founded upon reasoning which physical investi¬ 
gation will prove to be correct. What we want is some 
authoritative action based upon tangible data, to be sub¬ 
jected to research, criticism, and study, and erected as a 
foundation of judicial investigation, so that the word “ in¬ 
sanity” will mean really something founded upon tangible 
data, which admits of no dispute by the judges and lawyers 
.—that’s what the medical profession desires to accomplish. 

Mr. YEAMAN: I would like to ask: Is any thing more in¬ 
scrutable in its medical aspects, in determining that a man 
was acting under an insane impulse, knowing the same, than 
there is in attempting to determine that he acted without 
capacity? 

Dr. Carnochan : As I understand the matter of definition 
is to be brought up for full discussion at a future meeting; 
probably the matter will be more fully explained at that 
time than at the present. We are now debating from a 
legal rather than from a physical or medical standpoint. 
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Mr. Charles L. Dana : I agree pretty closely with the 
rule as laid down by Sir James Stephens. It seems to me 
we cannot take a step in advance more safely than by fol¬ 
lowing the points which he suggests. For a good while the 
legal and medical professions have been at loggerheads, 
because the legal gentlemen insist that there are some cases 
of insanity where responsibility for action still exists, whereas 
the medical men have said that insanity and irresponsibility 
go together. 

Now, medical science has so enlarged the limits of insan¬ 
ity, that the term includes in strictness a large number of 
persons heretofore considered, perhaps, only eccentric or 
vicious. Practically, this carries the doctors back a little 
toward the legal position. Science and law, however, can 
never meet upon the old knowledge of right and wrong test. 
The lawyers, too, must make advances, and this Sir James 
Stephens has shown they can do. 

I believe that the question of a prisoner’s sanity or insan¬ 
ity ought always first to be settled by a rnedical commission. 
If they judge him sane he goes to trial. But if they judge 
him insane, that should not settle finally the question of his 
responsibility or treatment by the law. His insanity might 
be one of those slight forms of psychical degeneration that 
but partially destroys responsibility. For society cannot yet 
afford to let every cranky, border-line criminal be looked 
upon as an irresponsible. There is a sociological therapeu¬ 
tics which demands imprisonment or hanging more strongly 
than psychiatrical therapeutics demands drugs and the com¬ 
fortable seclusion of a retreat. 

So far as definitions of insanity go, I have read every one 
of them, and upon analysis they all amount to this, and no 
more : that insanity is a disease of the brain in which the 
psychical functions are seriously impaired. 

In place of “ psychical functions ” put some periphrastic 
metaphysics, and in place of “ seriously impaired ” put some 
technical circumlocutions, and you get the conventional 
definition. I do not deny that these latter may be practically 
more useful in affecting juries. It is a curious comment upon 
human vanity, that every alienist writer feels compelled to 
concoct his own definition, just as every druggist has his 
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own tooth-powder and every dog-doctor his own mange 
cure. Immortality awaits the man who first declines to 
define insanity. 

Mr. J. E. McIntyre : It seems to me, that there is some¬ 
thing in the law which ought to be rectified ; and, inasmuch 
as insanity is a disease of the mind, simply, it is something 
that should be investigated by men who have studied dis¬ 
eases—men who know what they are investigating. I 
think if our system of jurisprudence were corrected in this 
regard we would arrive at much more satisfactory conclu¬ 
sions. 

Delano C. Calvin : I beg the indulgence of the Society 
for a moment in saying that Sir James, in his definition of 
insanity says: “ It means a state in which one or more of 
the above-named mental functions is performed in an ab¬ 
normal manner, or not performed at all, by reason of some 
disease of the brain or nervous system.” I think that medi¬ 
cal minds will agree with me in the suggestion that there 
may be some functions of the mind performed in an abnor¬ 
mal manner; which, if denominated insanity, persons in¬ 
sane may, with propriety, be regarded as legally responsible 
for their acts ; and for that reason it seems to me that the 
logic of the learned author is not quite right, especially 
when he says : “ No act is crime if the person who does it 
is, at the time it is done, prevented, either by defective 
mental power or any disease affecting his mind, from know¬ 
ing the nature and quality of his act, or from knowing that 
the act is wrong, or from controlling his own conduct, unless 
the absence of power of control has been produced by his 
own default.” I am of the opinion that, in that definition 
in respect to personal responsibility, the qualification, 
“ produced by his own default,” is too broad. If a person 
becomes intoxicated, and under the influence of that 
intoxication commits crime, then I think all lawyers and 
medical men will agree with me in the opinion that he is 
responsible, and should be so held, for the result of that in¬ 
toxication ; but there are courses of conduct on the part of 
persons engaged in crime—the result of long-continued 
abuse of the laws of health and of mental vigor—which may 
produce a condition of the mind amounting to irresponsible 



NEW YORK MEDICO-LEGAL SOCIETY. 657 

insanity. I think the medical profession will agree with me 
upon that subject, and every lawyer will agree with me, in 
my criticism of Judge Stephens’ definition, that the mental 
functions may be performed in an abnormal manner, so as 
to relieve a person from knowledge as to his crime, and 
from any thing like what is denominated an uncontrollable 
impulse. I desire to call the Society’s attention also to this 
question—whether, in his discussion of the responsibility 
of a person committing a crime under an uncontrollable 
impulse, he has not divested the question of the quali¬ 
fication which, I think, every jurist of experience—and 
certainly every scientific expert—attaches to that uncon¬ 
trollable impulse, to wit: that that uncontrollable impulse 
is the result of a diseased mental condition ; and for the 
purpose of making my own views more clearly understood, 
I will say that in a paper which I had the honor to read be¬ 
fore this Society a year and a half ago—in considering the 
present test of criminal responsibility, “ knowledge of right 
or wrong,"—! said : “ Permit me to call attention to the ob¬ 
vious absurdity of admitting alienists to instruct the court 
and jury as to the scientific test of responsibility, and then 
disregarding the instruction in obedience to a rule of law 
evolved from a defective philosophy of the mind years ago, 
and which is now generally discarded by scientists of the 
highest standing and attainments.” 

The rule under consideration seems to be based upon the 
idea that the will is exclusively under the control of the 
intellect; whereas the disturbance of the emotions and 
feelings are regarded of at least equal consequence to the 
exercise of the will; and there are criminal cases where the 
criminal act seems to have sprung entirely from such dis¬ 
turbance. In judging of responsibility, it is necessary to 
consider the mental condition as a whole. In Germany the 
criminal code, the result of very careful discussion both by 
physicians and lawyers, provides : “ There is no criminal 
act when the actor, at the time of the offence, is in a state 
of unconsciousness or morbid disturbance of the mind, 
through which the free determination of his will is excluded.” 

If I were to venture a statement of the test of irresponsi¬ 
bility, I should say that wherever any function of the mind is 
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so diseased as to dominate the will in the commission of the 
particular act , there is no criminality. In applying the test 
we must rely upon medical science to determine the extent of 
the disease and its manifestations, and whether any insane 
delusion or diseased function of the mind may coexist with 
a responsible free will. 

Dr. McCloud : It seems to me that the definitions given 
of insanity are very crude in many cases, but we have only 
to follow up the subject to get it in a much better condition. 

CLARK Bell : The American law was correctly laid down 
in the judge’s charge, in the case of Guiteau. That is sub¬ 
stantially the law of the land, and a law which, in some 
cases, may lead, as Sir James Stephens says, to “ monstrous 
consequences.” The question now is: Shall the Legislature 
be asked to consider the matter, and so restate the law, as 
to bring the judges into a well-recognized idea, of a settled 
principle of law, more in accordance with the views of the 
medical profession ? As has been said, in Germany it is 
determined in one way, in France in another way, but in all 
countries the ability to discriminate between right and 
wrong, and knowledge of the nature of the act, and of its 
legal consequences, strongly affect responsibility. I have 
not, in this paper, attempted to lay down any project, or 
bring forward any idea or plan of what I would propose to 
have the Legislature do, or where to place the changes 
suggested by the situation. I have but quoted what several 
gentlemen have said upon this subject, to which I am de¬ 
sirous of bringing the attention of this Society. Has not 
the time come, now, for legislative action, when the medical 
profession, as a body, is unitedly against what is the recog¬ 
nized law of all English-speaking countries? When minds 
like Sir James Fitz-James Stephens takes the advanced 
ground, may I not ask my legal brethren to unite with me 
in saying that the doctrine of the McNaughton case cannot 
be sustained on reason or principle ? Has not the time come 
for us to unite in bringing the attention of the State Legis¬ 
latures in this country to this subject, that they may restate 
for the courts the doctrine of legal responsibility in this 
class of cases? • My brother Yeaman correctly states what 
the law of Kentucky was when he commenced practice, as 
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to responsibility in that State. Mr. Stephens, as a judge, 
might be compelled to administer the law contrary to the 
special views which he has advanced in his work. The law 
was substantially stated correctly by Judge Cox in his charge 
to the jury. I believe that most men who have studied 
medical jurisprudence in either profession are prepared now 
to state that the rule in the McNaughton case is not a safe 
test of legal responsibility. If a man is the victim of an 
insane delusion, which controls and dominates his action, 
which he is unable to resist, though he may know the nature 
and consequences of his act, and be able to discriminate 
between right and wrong, if his act is the result of or caused 
by his delusion, he should not be held responsible. 

There is tremendous force in the statement and position 
of Sir James to the legal mind, and his argument is one of 
the most masterly I have ever read. I have quoted only 
brief extracts from his able presentation. I have thought 
it proper to bring up this subject because of its import¬ 
ance. The question is. Shall we'address ourselves to the 
law-making powers of this country and ask for a restatement 
of the law of responsibility in the American States ? In 
England they have a system which we have not. There the 
Home Secretary can institute medical inquiry after convic¬ 
tion, and if the medical gentlemen decide that the man is 
insane, her Majesty’s Government can reprieve; but, under 
that law, the reprieved person is sent for an indefinite 
period—during her Majesty’s pleasure—to an insane asylum 
for criminals. Here Executive clemency is unconditional 
pardon, and the man improperly convicted of crime is fre¬ 
quently set free. We have not the safeguards that England 
has, in some respects; but what I desire is to call your atten¬ 
tion to the question of the law of responsibility, and the 
apparent good reasons for a speedy consideration and re¬ 
statement of the existing law by the law-making power. 

Meeting of October 22, 1884. 

The paper of the President, entitled “ Madness and 
Crime,” was taken up and its discussion resumed. 

The communications of Justice Stanley Matthews, of the 
Supreme Court of the United States, and of Mr. Justice 
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Charles P. Daniels, of the Supreme Court of the State of New 
York, were first read upon that paper. 

Washington, October 13, 1884. 

My Dear Sir :—The subject of your paper —“ Madness and 
Crime ”—is a very large and a very deep one. To treat it criti¬ 
cally would require much thought and careful discussion, beyond 
my opportunity or ability ; to treat it otherwise I think will be 
very unsatisfactory. I shall have to content myself, in respond¬ 
ing to your request, with a few suggestions, rather than attempt a 
systematic statement even of the results of my opinions. 

The question does not relate to the actual state of the law, as I 
would be compelled to decline offering extra-judicial opinions 
upon judicial questions ; but is rather how far insanity should be 
permitted to be a defence in prosecutions for crime. 

Allow me to say, in the outset, that its importance as a practical 
question consists not in the fact that many persons have been un¬ 
justly punished, who, by reason of insanity, ought to have been 
excused, but in the other fact that too many persons have been 
excused from punishment for crimes, under the pretext of having 
been insane, who ought to have been dealt with as criminals. 
And the question to be practically considered also embraces the 
inquiry, in respect to those who, by reason of insanity, cannot 
justly be tried or punished, what treatment they sjiould receive as 
insane persons, too dangerous to be at liberty. 

In considering the main question, the chief difficulty seems to 
be, to define with precision the judicial tests of insanity. It is 
manifest that in one aspect, it is a question of degree, both ex¬ 
tensively and intensively. That is to say, a person may be the 
subject of admitted insane delusions, which affect his conduct 
only as to particular persons or in particular circumstances ; and, 
also, one may have sufficient strength of mental power rationally 
to conduct a particular transaction, or a particular series of 
transactions, who, in respect to others, of a different and more 
complicated character, would fail through mental weakness. So 
that the question of responsibility to law, in reference to alleged 
crimes, is necessarily a question of degree and of circumstances, 
and individual in its character. There must, therefore, be a 
special test and standard in each case, adjusted with reference to 
its circumstances, including the characteristics and history of the 
party charged. 

It follows from this, that many persons may, in a medical sense, 
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be afflicted with a disease of insanity, who, nevertheless, in a 
judicial sense, in reference to the transaction in question, may 
have acted without being affected by their disease. And hence 
arise many of the apparent differences of judgment between 
doctors and lawyers. The former called to testify upon a theo¬ 
retical case, or upon an abstract one, pronounce the subject in¬ 
sane, who, in the particular matter of the inquiry, may have been 
influenced only as are all other men in the exercise of sound 
minds. The man is insane, to be sure, in a medical sense ; but 
his insanity in the matter of inquiry did not enter as an element 
in governing his conduct. Judicially, therefore, in that case, he 
ought to be treated as a sane person. 

But whatever judicial tests may be applied to determine in what 
cases insanity should be allowed as a defence in prosecutions for 
crime, the point I would most insist on is this : In every case 
where that defence prevails, the verdict of the jury should declare 
the accused “ not guilty, by reason of insanity.” Upon that 
verdict the judgment of the law should be, that the defendant 
instead of being set at liberty, be subjected to suitable imprison¬ 
ment for an indefinite duration, not exceeding in cases of homi¬ 
cide, not punished capitally, the term prescribed for punishment 
if the verdict had been guilty ; from which he should be dis¬ 
charged only by the act of the Chief Executive, as though in the 
exercise of the pardoning power, upon satisfactory proof by 
medical experts and from other sources, of complete and perfect 
recovery ; and not in such cases until after the lapse of a pre¬ 
scribed period, deemed sufficiently long to furnish satisfactory 
assurance of permanent restoration. 

Great pains, I think, ought to be taken in this or some other 
equally efficient mode to protect society against the irrational 
violence of lunatics and madmen, as dangerous to its peace as 
though they were capable of crime in its technical sense. 

Respectfully, 

Stanley Matthews. 

Clark Bell, Esq., New York. 


New York, October 16, 1884. 

My Dear Mr. Bell :— I have read with very great interest your 
address on “ Madness and Crime.” It is a very complete and 
very able presentation of the subject, and I am many times 
obliged for the favor conferred by sending it. But with the con¬ 
stant pressure of other subjects on my time I am unable to add 
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any thing to the discussion. Every person will agree with you 
that the conviction of Cole was decidedly wrong. Under any 
careful application of the legal principles now applied, he would 
be acquitted of the crime of murder. And there is reason for 
believing that the same result did not follow his trial, because the 
evidence that was accessible was not produced. As to Gould- 
stone, the mental condition permits of more doubt. And the 
assassin of the President has always appeared to me to have 
been a person of decided perversion of all moral sentiment, rather 
than an insane man. I have read the address with great profit as 
well as interest, and I shall preserve it for consultation on future 
occasions. Truly yours, 

Chas. Daniels. 


Mr. Roger FOSTER: Before the close of the discussion I 
hope to hear from some of the gentlemen present a more com¬ 
prehensible definition of the term, irresistible impulse, than I 
am now acquainted with. For I confess—admitting as an ex¬ 
tenuation that my study of this question has been very limited 
—that I have never yet seen one which seemed to me scien¬ 
tific or satisfactory. Many eminent men, theologians and 
metaphysicians,—amongst whom are two as far apart on 
other subjects as Jonathan Edwards and Herbert Spencer,— 
agree in thinking that men are irresistibly impelled to 
every act which they commit; each act being a single link 
in one great chain of causation, the origin and end of which 
human reason has never fathomed. If this be so, how shall 
we distinguish the irresistible impulse described by writers 
upon medical jurisprudence from the passions which impel, 
to the commission of acts injurious to the common weal, 
men who are not claimed to be insane? The border line 
between sanity and insanity is confessedly very vague. An 
abnormal condition of the mind is the best definition of in¬ 
sanity that I know, apart from those which include delusion 
as an essential element. Yet, is not that condition of mind 
abnormal which makes a man prone to the commission of 
crime or vice? And must every man with a violent temper 
be called a lunatic, and thus become exempt from punish¬ 
ment? Few of us have not known men with an abnormal 
tendency to drink. Most of these had inherited the appe- 
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tite; and though they usually kept it under control, at 
times it would be too strong for them. Shall the law con¬ 
sider them as irresponsible? Many men, again, have an 
abnormal fondness for women. Such a trait is often heredi¬ 
tary, as might be proved by the example of more than one 
well-known family. 

Are all of these to be considered as legally irresponsible ? 
If so, will you extend the classification so as to include ab¬ 
normal stinginess, or covetousness producing theft ? If lack 
of motive be the test of irresponsibility, such would be 
cases where the ordinary mind could easily miss finding 
one. Where are we to stop ? 

Such, gentlemen, are the questions which are suggested to 
me by the interesting essay of our President. 

My own views are the results rathfer of reflection than of 
study or experience. For that reason I have the less faith 
in their soundness. It is my hope that some one who 
succeeds me will make the matter clearer to my mind. 

Dr. W. R. BlRDSALL: The discussion of this subject in¬ 
volves a good many intricate questions. Now perhaps a 
few examples of the way in which physicians use the term 
“ irresistible impulse ” would be better than an attempt to 
define, in a few words, the term as used. 

Take the case of a man who has grown up in the commu¬ 
nity and has learned to drink, or of a man who has formed 
licentious habits ; they do not necessarily indicate disease. 
Because a man does not represent a high ideal of moral de¬ 
velopment, we cannot consider his case from a standpoint of 
disease, if surrounded by ordinary circumstances; but there 
are persons who, from the earliest period of their lives, have 
a condition which prevents the full development of their 
moral qualities, in whom we find intelligence, but in whom a 
higher species of development of the mind is not apparent,— 
in whom the moral idea is defective and remains so through 
life. A majority of these people, I believe, are hereditarily 
defective, and these tendencies show themselves in the later 
periods of life, when, although the person may thoroughly 
understand the difference between conventional right and 
wrong, he may develop the lowest possible moral tendencies. 
I think it should be recognized that we have among us indi- 
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viduals who are on this plane of development. You may 
convince a certain individual that punishment will follow the 
commission of crime, but if that individual persists in per¬ 
forming such acts, it is more a matter of policy than it is a 
matter of morality with him, because he has no moral devel¬ 
opment ; and we often see this tendency in an early age, 
where brutal propensities are developed. Now, as to what 
should be done by the community with such people is en¬ 
tirely another question. 

Certainly the fear of punishment may go a good ways in 
deterring a man, but it has no effect on his morals, but 
merely on the purely animal propensities, and it seems to 
me that we have a very grave question before us, as to what 
we ought to do with such people. 

That class of men are certainly dangerous to the commu¬ 
nity, but the question is: How shall the community be 
protected from these people—shall we destroy them or place 
them in an institution for life ? It seems to me to be a 
mental condition in which the moral faculties are in an un¬ 
developed condition. We have a brutal disposition, brutal 
because it lacks the morality of the average human being; 
consequently such individuals should be kept apart from the 
community. A homicidal act maybe committed by persons 
laboring under acute forms of insanity which certainly re¬ 
sult in recovery,—individuals who never show such a ten¬ 
dency again; but cases where we cannot trace hereditary 
tendencies of a similar nature, or where, from infancy up, 
the person has shown these peculiarities, it seems to me 
that they should not be destroyed, but that society should 
protect itself by confining them in suitable asylums for 
such people. 

Now, as to the dividing line between sanity and insanity, 
we have none. We may choose an arbitrary standpoint, 
but nature never makes any line between the two. It seems 
to me, there always will be difficulty in determining these 
points; and no matter how we may fix the law, decisions must 
be rendered according to the facts of each individual case. 

Richard B. Kimball : If we are not wandering alto¬ 
gether from the subject, we are certainly getting a good 
way from it. The more I consider the question—I am 
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speaking of the President’s able paper—the more it seems 
to me to bristle with difficulties; that is, when we propose 
to disturb the law which defines what sort of persons shall 
be subject to judicial punishment for crime or misdemeanor. 
There need be no dispute between the medical and legal 
gentlemen as to what insanity is. The lawyer may refer 
the whole matter to the alienists, and let them explain all 
about insanity to the border line, as they term it, and as 
much further as they choose to go, even to the pronouncing 
ninety-nine men of a hundred insane, as some have done. 
But we cannot permit these learned experts to disturb by 
their theories the carefully considered statutes which de¬ 
clare who shall be held responsible for their acts, at least 
not until a better law is formulated and ready for accept¬ 
ance. A great deal of discussion has been going on lately, 
to little or no effect. The important question is: If the pres¬ 
ent statute is repealed, where will you mark the line be¬ 
tween responsibility and non-responsibility for actions and 
conduct? It is easy to pull down, are we ready to rebuild ? 
It is, no doubt, true that a person may commit a crime 
knowing it to be wrong and contrary to law, and be aware of 
the consequences, yet be, in a sense, insane. The wife of 
one of my college classmates was addicted for years to petty 
thieving. Her husband knew nothing of it till by chance he 
discovered two or three trunks filled with miscellaneous 
articles of every description, articles of not the least use to 
the lady and which she never did use. She was in other 
respects a most exemplary wife, and made for her husband, 
who was in easy circumstances, a happy home. Now, she 
was certainly insane in that particular. Suppose this person 
under certain explicable circumstances had committed homi¬ 
cide. No doubt, let us assume, existed about her knowing 
the wrongfulness and illegality and consequences of the act. 
What is to be done with her, if she is to be tried by a jury, 
or rather, commission, under the new dispensation, for she 
must certainly be declared insane, in view of the particulars 
I mention. Is she to be sent to an insane asylum, when 
she is as much deserving of the legal penalty, and as sane 
with regard to the crime as a human being can be? I re¬ 
peat, the subject bristles with difficulties. 
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I beg, gentlemen, to understand that I consider this sub¬ 
ject a most important one. I am ready to accept any wise 
modification of existing statutes on the subject, but I 
deprecate any flippant discussion which looks toward a 
violent disruption of a carefully settled law. Let us rather 
turn to the consideration of any proposed amendment 
which shall better define who shall be held responsible for 
criminal acts committed. 

Ex-Chief-Justice Shea: Mr. President—All persons who 
have professionally observed the course of the admin¬ 
istration of justice, as some of us have for thirty years or 
more, must have some conceptions which are pertinent to 
the subject of the papers which we have heard read this 
evening. For myself, I have long been of the opinion— 
founded not without experience—that the Common Law, in 
relation to the responsibility of human being, for human 
conduct, discredits civilization. Whether a person is un¬ 
sound in mental controlment, or is insane to such a degree 
that it is unjust to hold him responsible; in either of such 
instances it would be adverse to the principles of juris¬ 
prudence and the object of legal punishment to allow the 
law to take its usual course as in cases of criminal male¬ 
factors. For the object of punishment is penitential, where 
the evil-doer can be reclaimed; and the life of the criminal 
is taken only where the heinousness of the offence declares 
a depth of malignant intent beyond the power of reforma¬ 
tion, and so that the criminal in a special degree endangers 
the safety of the community. To take life in any other 
than such a case is always a mere sacrifice to unreasoning 
and ignorant prejudice, and the object of punishment is not 
attained. The Common Law, not general jurisprudence, 
has always had a rule in reference to the responsibility of 
human beings for those human actions which affect the 
interests of the community. The law of right reason, how¬ 
ever, has no such rule; the law for probate of will has no such 
rule. In the law concerning competency to control that which 
is property there can be no fixed rule as to legal competency. 
Yet, whenever the Common Law deals with human accounta¬ 
bility as to acts which the law of crimes punishes, it is thatlaw 
alone which proclaims a fixed rule—an imperative maxim. 
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Mr. President: It is the Common Law that has a rule. 
Science itself is progressive, is ever on the inquiry, and, 
therefore, has and can have no fixed rule. So that it is in 
medical science, and it should, therefore, be likewise in law, 
a question of fact whether a person accused is insane; and, 
like all other questions of fact, to be determined upon -the 
evidence and by the verdict of a jury. Where the Common 
Law rule came from I know not. Little doubt it grew from 
some unfortunate precedent, not from any principle of 
general jurisprudence. In England, a senseless and harsh 
treatment has ever surrounded, in former times, the insane. 
The history of its old mad-houses, and, indeed, of our own, 
is no credit to intelligence or humanity. The madman 
was too often dealt with as if he were capable of self- 
control, but by great exertion of will; and he was im¬ 
prisoned, beaten, and maltreated as if the misconduct was 
due to viciousness and wilfulness. This has been changed, 
but the Common Law rule still endures. 

In the letter of Mr. Justice Matthews, which we have 
heard read this evening, he speaks of persons who are insane 
partially. I cannot understand that notion of a partial in¬ 
sanity. I can understand how there can be a collection of 
stagnant matter in some particular locality; but I know that 
the arising malaria spreads over the whole district. If we 
are to speak of the source of that malaria as local and 
partial, we are intelligible ; but to speak of that malaria as 
of that spot alone, is not correct. A lame man is lame 
whether walking or not; the lameness is always with him— 
but the infirmity shows itself only when he moves. So 
people that are insane on one subject are always insane; the 
insanity shows itself to the observer only when the will 
affects that particular exciting cause ; and that local infirmi¬ 
ty subjects often the whole system of the unfortunate person. 

We can use this illustration for a further aid. Where is 
the faculty in the mind itself that can be educed to prevent 
a morbid disposition toward the thing which excites the ab¬ 
normal state ? We are able to restrain a person from moving 
about if he is not willing to be quiet of his own will; but 
where is there a faculty in the mind—for the mind is be¬ 
yond the physical control of other persons, and herein must 
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minister to itself—which we can bring to our aid ? I know 
of none but that of early charactered habit. Therein lies 
the great benefit of a practical, moral, and religious early 
education, founded in habit, and not mere intellectual 
culture. That great moral education is found alone in the 
well-ordered and religious household—a father’s example 
and teaching; a mother’s love and inspiration. The school¬ 
room is secondary and subordinate to those natural in¬ 
fluences. Sir James Macintosh has observed: that how¬ 
ever correct our thoughts, we act according to our habit. 
Teach even the infirm mind good habits, and erratic 
thoughts are not likely to mislead ; the force of habit is a 
stronger and second nature. 

Dr. J. A. IRWIN remarked that Mr. Foster had asked the 
meaning of the expression “ irresistible impulse,” and had 
been answered by a gentleman whose definition could not 
be accepted as satisfactory, since it confused an “ irresistible 
desire” with an “ irresistible impulse,”—conditions of mind 
which should be clearly differentiated in measuring legal 
responsibility. 

A desire, whether or not so strong as to be correctly 
termed irresistible, has always in view an end or gratifica¬ 
tion of some sort. It is so with the dipsomaniac and klep¬ 
tomaniac. It is so in the crimes just alluded to, as in the 
kindred and still more detestable ones of cunnilingus, irru- 
mare, fellare, and coprophagia; and thus in each case there 
is some responsibility, although in many instances it would 
be unjust to estimate it from the standard of normal intelli¬ 
gence and physique. 

An “ irresistible impulse,” on the other hand, is the very 
essence of entirely irresponsible insanity. It is an unrea¬ 
soning, unaccountable condition of mind which, without 
motive or expected pleasure of any kind, impels, even con¬ 
strains, to some other desperate action. 

For example, to kill a person whom one hates, or by 
whom one has been injured, may be the gratification of a 
desire so powerful that, opportunity offering, it was, for the 
moment, beyond the control of an ill-regulated mind; none 
the less the pleasure is enjoyed, the penalty is incurred, and 
should be inflicted. On the other hand, a murderous as- 
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sault by a previously respectable individual upon another 
who was a stranger to him, who had given him no provoca¬ 
tion, and from whose death he had nothing to gain, can 
only be regarded as the outcome of the irresponsible and 
irresistible impulse of a lunatic. 

Dr. Irwin expressed dissent from the views of the learned 
Judge who had just spoken, that erratic tendencies in the 
insane were usually the result of previous indulgence or un¬ 
governed thought. Every physician of experience could 
cite numerous examples to the contrary. 



